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following we will discuss possible areas of conflict with regard to this approach and present solutions giving due regard to said form requirements on the one hand and to the aims of the CISG on the other hand.
II. International and Domestic Form Requirements
Beyond any form requirements in relation to contracts in general and sales contracts in particular, form requirements can be found with regard to arbitration agreements, forum selection clauses and choice of law clauses. Similarly, problems may arise in the field of government procurement with regard to agents or representatives of public bodies whose power to validly bind the principal may be limited by a writing requirement.
Arbitration Agreements
Only a few select jurisdictions, such as France, 5 Sweden, 6 New Zealand 7 and the Canadian provinces of Alberta 8 and Ontario, 9 have abandoned any formal requirements for arbitration agreements.
10 Most domestic arbitration statutes to the very day, however, contain a "writing" or "written form" requirement which is often combined with further requirements such as "signature" or "exchange of written communication". Art. 5(3) Ontario Arbitration Act 1991. 10 See also the former version of § 1027(2) German CCP for contracts between merchants; s. 5(3) English Arbitration Act 1996 according to which an agreement on an arbitration clause otherwise than in writing by reference to terms which are in writing, constitutes an agreement in writing; s. 81(1)(b) of the English Arbitration Act 1996, which provides for the validity of oral arbitration agreements under common law, i. e. without the specific protectory regime of the Arbitration Act. Also Dutch law until 1986 provided for the possibility to conclude arbitration agreements orally, see Toby Landau, The Requirement of a Written Form For an Arbitration Agreement -When "Written" Means "Oral", in Albert Jan van den Berg (ed. it is also important to note that the NYC addresses the enforcement states, not the parties to an arbitration agreement. Thus, the NYC does not require arbitration agreements to be signed by the parties or contained in an exchange of letters or the like to be valid, but defines the maximum form requirement admissible for the domestic arbitration laws of its member states. This understanding "that the circumstances described [in Art. II(2) NYC] are not exhaustive" was also adopted by UNCITRAL itself in a recommendation regarding the interpretation of the form requirement of the NYC. 16 Furthermore, it was recommended to apply the most-favourable-lawprovision of Art. VII(1) NYC also with regard to the validity of arbitration agreements.
17 Combined, these two approaches provide that the NYC requires its member states to recognize and enforce all arbitration agreements complying with their respective domestic lex arbitri, which must not require more than written form as defined in Art. II(2) NYC. Consequently, an arbitration agreement is considered valid even if it does not fulfil the strict definition of writing in Art. II(2) NYC, but is valid under the law of the state the court ruling on the arbitration agreement's validity is located in, which generally is more favourable. 
Forum Selection Clauses
Generally, forum selection clauses in an international context are required to be in "writing or evidenced in writing" as long as there are no practices or usages establishing a less strict standard. These requirements can be found i. a. in Art. 23(1) 
Choice of Law Clauses
Although, for choice of law clauses there rarely is a specific writing requirement, they are often required to be "expressly or clearly demonstrated by the terms of the contract or the circumstances of the case". 22 Further requirements may be established by the law chosen 23 or sometimes alternatively by the law of the country where the agreement was concluded if both contract parties were in the same country at the time of contract conclusion.
24 If the parties were in different countries at the time of contract conclusion, then the requirements may come from the law of either of the two respective countries where the parties were present at the time of conclusion, or the law of the country where either of the parties had its habitual residence at that time. 
Government Procurement Contracts and Agency
Oftentimes a writing requirement is established with regard to public officials acting as representatives of public bodies in public procurement contracts. 26 This convention has so far been signed by the European Union and the United States of America and ratified by Mexico, but has not entered into force yet. Art. 11(1), (2) Rome I Regulation; Art. 116(2) sentence 2 Swiss PILS.
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Art. 11(1) Rome I Regulation. 
III. The CISG's Freedom of Form
In assessing whether the freedom of form principle under the CISG can override any of the aforementioned form requirements regard is to be had to the general scope of application of the CISG as well as the aims of its freedom of form principle and special provisions relating to the interplay of different international instruments on a global or regional level.
1.
Scope of Application -Art. 4 CISG According to Art. 4 sentence 1 CISG, the CISG governs "only the formation of the contract of sale and the rights and obligations of the seller and the buyer arising from such a contract".
From this provision some authors deduce that neither the formation of an arbitration agreement nor the rights and obligations of the parties arising from such an agreement are governed by the CISG. 28 The reason being that an arbitration agreement is not a contract of sale in the terms of Art. 4 sentence 1 CISG. Rather these authors subject all questions related to the arbitration agreement to the otherwise applicable domestic law. The same result sometimes is reached by authors relying on the doctrine of separability.
29
Likewise, as regards forum selection and choice of law clauses some authors favour the application of the lex fori instead of the lex causae.
30
These approaches cannot convince. 31 On the one hand, the CISG is not only suitable but also intended to apply to dispute resolution clauses. This is Zuständigkeitsgesetz Berlin; § 46 (2) evidenced by the explicit mentioning of these clauses in Art. 19(3) CISG and the underlying purpose of this provision. 32 According to this provision the addition of a dispute settlement clause constitutes a material alteration of an offer. Characterising such addition as a material alteration only makes sense if this clause is considered part of the sales contract and thus governed by the CISG provisions on contract formation. Were such clause not governed by the CISG, acceptance with the addition of a dispute resolution clause would not be an alteration of the original offer at all, but the sales contract would be concluded in combination with an additional offer to conclude a dispute settlement agreement. Consequently, the mentioning of dispute resolution clauses in Art. 19(3) CISG evidences that the CISG generally governs dispute resolution clauses.
33 Some authors also rely on the wording of Art. 81(1) CISG in this regard, according to which avoidance of the contract does not affect dispute resolution clauses. 's-Hertogenbosch, 19.11.1996, CISG-online 323, sub 4.4. et seq.; Higher Regional Court (OLG) Oldenburg, 20.12.2007 , CISGonline 1644 Higher Regional Court (OLG) Köln, 24.5.2006 , CISG-online 1232 Higher Regional Court (OLG) Braunschweig, 28.10.1999, CISG-online 510 Regional Court (LG) Landshut, 12.6.2008 , CISG-online 1703 Regional Court (LG) Gießen, 17.12.2002, CISG- UN-Kaufrecht, Nomos (1996), 93. 33 This outcome is not changed by the fact that during the drafting process of the CISG a proposal by Mexico, Panama and Peru to introduce an article on dispute settlement (A/CONF.97/L.19, Official Records, 174) was rejected as "outside the competence of the Conference", see Official Records, 228. The proposed article only addressed questions of jurisdiction and arbitral procedure. Contractual questions were neither addressed in the proposed article nor in the subsequent discussions.
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Schlechtriem/Schwenzer/Schroeter (supra fn. 31), Intro to Arts. 14-24, para.17; Perales Viscasillas/Ramos Muñoz (supra fn. 4), 1366; Walker (supra fn. 4), 163; Schluchter (supra fn. 32), 91;
On the other hand, special provisions regarding arbitration, forum selection and choice of law clauses regularly only address formal requirements. In particular, this applies to the lex arbitri, which generally is not concerned with questions of contract formation as such. If one were to apply the lex fori also with regard to the substantive validity of the respective clause one would have to turn to the general contract law. This, however, would contradict the international public law obligation to apply the CISG where according to its own provisions it wants to be applied.
Furthermore, it is widely recognized to apply the lex causae to questions of substantive validity of dispute resolution clauses. 35 This approach is i. a. followed by Arts. 3(5), 10 Rome I Regulation and Art. 116(2) sentence 2 Swiss PILS 36 with regard to choice of law clauses and by various authors with regard to forum selection clauses.
37 Thus, it follows therefrom that if the CISG is the lex causae it also governs the substantive validity of such clauses as far as it is covered by the CISG.
Finally, one may not argue that the clauses discussed here are of a procedural nature 38 and that the CISG is only concerned with substantive but not with procedural matters. 39 It is now widely held that it is up to the CISG itself to autonomously decide which questions are covered by it, regardless of whether domestic laws characterize them as procedural and or substantive in nature. 40 distinction between procedural and substantive matters in general is "outdated".
41
The application of the CISG in all of these cases is not confined to questions of consent as laid down in Arts. 14-24 CISG. It should also be applied to issues of interpretation 42 as well as breach and the respective remedies.
43

2.
Aim of the Freedom of Form Principle -Art. 11 CISG
The pre-emption of domestic law regarding formation, interpretation and breach of arbitration, forum selection and choice of law clauses by the CISG does, however, not necessarily extend to the exclusion of the application of special international or domestic form requirements for such clauses. 44 Whether this is the case is again autonomously decided by the CISG, in particular by Art. 11 CISG. Thereby, special emphasis is to be put on the aims and purposes of this provision.
Freedom of form was discussed from the very beginning of the endeavours to unify international sales laws as far back as the 1930s. jurisdictions from the French and common law legal tradition containing an indirect form requirement based on the value of the transaction. 50 In contrast, form requirements relating to dispute resolution clauses or the like were -as far as perceivable -never mentioned during all the 50 years of discussion although they existed, and continue to exist, in most legal systems. This strongly indicates that Art. 11 CISG was never intended to apply to dispute resolution clauses. To the contrary, throughout the drafting negotiations of the CISG the delegates were particularly concerned to avoid "undesirable effect[s] of impinging upon national rules on jurisdiction".
51
The possibility to make a declaration under Art. 96 CISG excluding freedom of form under Art. 11 CISG confirms this starting point. Some authors argue that, had it been intended to extend the freedom of form to the clauses discussed here, nearly all member states would have been forced to make a declaration under Art. 96 CISG 52 in order to preserve their form requirements in this regard. 53 However, as the development has shown, the declaration under Art. 96 CISG was made use of only by Eastern-European former socialist countries, China, and some Latin-American countries.
54
There are, however, doubts whether such reservation would be possible with regard to the form requirements for dispute resolution clauses since Art. 96 CISG requires that the domestic law of the reservation state submits contracts of sale in general to a writing requirement. 55 During the drafting process of said article a proposal of the Netherlands to make partial reservations with regard to certain categories of contracts possible was rejected with 11 to 16 votes. 56 Yet, the fact that during the extensive discussions on this proposal neither of the clauses discussed here were mentioned, underlines that the drafters did not intend dispute resolution clauses to be encompassed by the CISG's freedom of form: Considering the importance the formal requirements for dispute resolution clauses had in most countries, it is reasonable to assume that otherwise there would have been at least some 50 A contract above a certain amount under these systems cannot be evidenced by witnesses, i. e. unless it is in writing. In common law jurisdictions this rule derives from the 1677 Statute of Frauds. See for USA § 2-201 (1) It has been submitted that the principle of lex specialis militates in favour of an application of Art. 11 CISG to the formal validity of dispute resolution clauses over the formal requirements of the lex fori. 58 The opposite, however, is true: The specific characteristic of a dispute resolution clause is the effect it has on the way a dispute between the parties is resolved. 59 This does not change if the clause is included in an international sales contract. Consequently, provisions of the lex fori more specifically deal with the formal validity of a dispute resolution clause in an international sales contract than provisions dealing with international sales contracts in general.
60
The intention of the drafters of the CISG as well as the precedence of the lex fori's formal requirements make it sufficiently clear that freedom of form under Art. 11 CISG does not extend to dispute resolution clauses in international sales contracts. Although the discussion focusses on arbitration, forum selection and choice of law clauses, these considerations must equally apply to form requirements that can be found in connection with government procurement contracts or agency. Form requirements for government procurement contracts that are stricter than for comparable private contracts are linked to the contractual party as such and not to the contract of sale. Therefore, they are outside of the CISG's scope and thus unaffected by Art. 11 CISG. 62 This position may be supported by the idea that from the perspective of the CISG such form requirements are closely connected to agency issues which are clearly not addressed by the CISG. This is even admitted by supporters of the view that Art. 11 CISG covers dispute resolution clauses: Walker (supra fn. 4), 163: "admittedly"; Waincymer (supra fn. 4), 588; Piltz (supra fn. 53), para. 2-130; MünchKommBGB/Westermann (supra fn. 27), Art. 4 CISG, para. 7.
It is disputed whether Art. 90 CISG can also be applied with regard to legal instruments of the European Union, such as regulations and directives.
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Of special interest for form requirements are the Rome I Regulation with regard to choice of law clauses and the Brussels I Regulation with regard to forum selection clauses. Although both of them are successors to international agreements that hitherto clearly fell into the sphere of application of Art. 90 CISG, nowadays it is at least doubtful whether these instruments prevail over the CISG.
Certainly, the application of any domestic form requirements that have been discussed above could never be based on Art. 90 CISG.
IV. The Most-Favourable-Law-Approach
In relation to arbitration clauses recently it has been argued that the application of Art. 11 CISG is called for by the so called most-favourablelaw-approach. 66 This approach is developed from Art. VII(1) NYC, which provides that any party seeking enforcement of an arbitral award can rely either on the provisions of the NYC or on any other treaty or even the domestic law of the country where the award is to be enforced, whichever is more favourable. It seems to be the opinion of the authors favouring this approach, that Art. VII(1) NYC allows for the application of the CISG to the question of formal validity of the arbitration agreement. However, a thorough interpretation of Art. VII(1) NYC reveals that this approach proves to be untenable.
Art. VII(1) NYC addresses two different issues: The first half sentence relates to the relationship between the NYC and other international agreements concerning the recognition and enforcement of arbitral awards.
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The second allows the party seeking enforcement to rely on the most favourable treaty or law. Both of them are only concerned with treaties or laws specifically relating to recognition and enforcement of arbitral awards. Walker (supra fn. 4), 164; Perales Viscasillas/Ramos Muñoz (supra fn. 4), 1372. Similarly, Herrmann (supra fn. 15), 216 suggests "to allow an oral arbitration clause if the applicable law does not impose any form requirement on the main contract", without, however, referring to Art. VII(1) NYC.
In this regard, Art. X(7) 1961 European Convention on International Commercial Arbitration is comparable. 68 Cf. van den Berg (supra fn. 15, 1994), 81, 118 et seq.; van den Berg (supra fn. 15, 1996) , 44 et seq. ("this solution will only work if the forum has its own rules for referral to international arbitration and enforcement of foreign arbitral awards"); unclear Karl Heinz Schwab/Gerhard Walter, Schiedsgerichtsbarkeit, 7 th edition, Beck (2005), chapter 44, para. 12 (referring to "contract law" as well as to § 1031(1) German CPC).
They are, however, not concerned with sales law or general contract law. Therefore, whether the law applicable to the underlying contract between the parties, allows for freedom of form is of no relevance for the formal validity of the arbitration agreement. 69 The same holds true for the question whether or not the substantive general contract law of the enforcement state grants freedom of form.
For example, if an award rendered in Switzerland based upon an oral arbitration clause is sought to be enforced in France, where Art. 1507 CPC allows arbitration clauses in international contracts to be concluded orally, Art. VII(1) NYC enables the party seeking enforcement to rely on French arbitration law. Thus, the arbitration clause was validly concluded despite the fact that it does not comply with the definition of writing in Art. II(2) NCY. 70 If, however, the party were to seek to enforce the award in Germany, where § 1031(1) CCP requires arbitration agreements to be in writing, the mere fact that under general contract law no form requirements apply could not be relied upon and thus enforcement would be denied. The result cannot be different if the CISG is governing the contract or is part of the domestic law of the enforcement state.
The CISG is not concerned with recognition and enforcement of arbitral awards.
71 Therefore, the CISG's application is not envisaged by Art. VII(1) NYC. Consequently, it cannot be the most favourable law applicable to the question of form of the arbitration agreement.
With regard to formal requirements, this result is also confirmed by the mandatory nature of formal requirements of the lex arbitri.
72 These 69
Art. 9(6) Spanish Arbitration Act (English translation available by David J. A. Cairns/Alejandro López Ortiz, Spain's New Arbitration Act, 22 ASA-Bulletin (2004), 695, 701) provides that in international arbitration an arbitration agreement is valid if it complies either with the rules of law designated by the parties with regard to the arbitration agreement, Spanish law or the rules of law applicable to the merits of the dispute. Although not entirely clear, it appears that this rule also encompasses the formal validity of the arbitration agreement. Yet, this provisions has -as far as perceivable -remained an exception, and rightly so. Art. 178(2) Swiss PILS, on the other hand, also provides for the validity of the arbitration agreement if it complies either with the lex causae or Swiss law, but is restricted to the substantive validity ("im Übrigen").
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The follow-up question, whether relying on a more favourable formal requirement under Art. VII (1 requirements cannot be derogated from by the parties by agreeing on a law applicable to the arbitration agreement. If the parties are unable to specifically designate the CISG as the law governing the formal validity of the arbitration agreement, the CISG should a majore ad minus not apply to this question just because it is the lex causae. At first sight with regard to choice of law clauses Arts. 3(5), 11 Rome I Regulation also seem to follow a most-favourable-law-approach. This, however, does not extend to the specific requirement of Art. 3(1) Rome I Regulation, that calls for the choice to be made expressly or clearly demonstrated by the terms of the contract. 73 As concerns forum selection clauses or government procurement contracts or the like there are no indications of any most-favourable-law-rules.
V. Conclusion
It has been argued that at least in B2B-contracts the law in general is moving towards freedom of form.
74 This is most prominently brought forward with regard to arbitration clauses. 75 Some authors submit that businesspersons are "puzzled" by being able to orally conclude a contract for sale regardless of its value but having to lay down the accompanying arbitration clause in writing.
76 While this observation might be accurate, it must be emphasised that doing away with overly strict form requirements must be done by abolishing or 73 Staudinger/Magnus (supra fn. 31), Art. 3 Rom I, para. 66.
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Schwenzer/Hachem/Kee (supra fn. 3), para. 22.7; Walker (supra fn. 4), 155; Landau (supra fn. 10), 48 and 58 (for forum selection clauses). Walker (supra fn. 4), 155; Koch (supra fn. 4), 276; cf. also Landau (supra fn. 10), 46 et seq. ("defeating legitimate commercial expectations"); Kaplan (supra fn. 75), 29 ("absurd result"); Herrmann (supra fn. 75), 44 et seq. adjusting these very form requirements and not by having recourse to the CISG or other contract laws to circumvent them.
The same holds true with regard to forum selection and choice of law clause, albeit the necessity to lower formal requirements for these clauses might not appear as urgent since already today they are less strict than with regard to arbitration clauses. Likewise, if a need is felt to ease contracting with government bodies, the respective form requirements have to be changed themselves. In all these cases, however, the CISG is not the adequate instrument to reach this result. In a nutshell: The end does not justify the means.
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Summary Form requirements particularly for arbitration clauses are widely perceived as an obstacle for efficiently resolving disputes on an international level. The paper discusses recent suggestions that the freedom of form principle under Art. 11 CISG extends to arbitration, forum selection or choice of law clauses in international sales contracts and thus supersedes any and all formal requirements in this regard.
The authors establish that said clauses indeed are generally within the CISG's scope of application and that, consequently, questions of contract conclusion, interpretation, and remedies for breach of these clauses are governed by the CISG. Freedom of form under the CISG, however, was neither intended to nor should it apply to arbitration, forum selection or choice of law clauses. This result is further confirmed by the interplay of the CISG with other international conventions, first and foremost the 1958 New York Convention, as well as a careful analysis of the so called most-favourable-law-approach. The recent aim to do away with form requirements for arbitration, forum selection or choice of law clauses can thus not be reached by taking a detour to the CISG, but only by directly abolishing or adjusting these form requirements.
